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Leading Articles
TITLE INSURANCE POLICIES
BY HERBERT BECKER, ESQ.
Vice President of Chicago Title and Trust Company

THE BUSINESS MAN AND THE LAW
BY HON. CHARLES C. BUTLER

A PURPOSEFUL TALE
BY L. F. TWITCHELL, ESQ.
of The Denver Bar Association

BUILDING AND LOAN ASSOCIATIONS
BY LUKE J. KAVANAUGH, ESQ.
of The Denver Bar Association

PROPOSED CONSTITUTIONAL AMENDMENTS
BY LEGISLATIVE COMMITTEE

NEXT REGULAR MEETING, Monday, November 1, 196, 12:15 P. M.,
Chamber of Commerce Dining Room
The Mussolini Government and its activities will be discussed by the Honorable
George F. Dunklee, who has recently returned from a trip to Italy.
The Canadian Bar Association and its recent annual meeting will be discussed by
Mary F. Lathrop, an official delegate of the American Bar Association to that meeting.
Musical entertainment will be provided.
Adjournment Promptly at 1:45-BE ON TIME
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LANDON ABSTRACT CO.
1718 Champa St.

Two Complete Sets of Books

All Abstracts made from
one set of books and checked
from the other set

Denver Co.
Abstracts of Adams Co.
Arapahoe Co.

Properties

1.

Finest Monument
Is not that which
the livinq man erects to the dead,
but is erected biy the dead
in his service to those
still living.
It stands as a symbol of his sacrifice
and loving kindness,
carrying out the plans man makes
for his family,
his business associates, the community
in which he lives.

C-he Capitol Life Insurance
Company
DENVER, COLORADO

Over $85,000,000 of Insurance tn Force
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"Beware of entrance to a quarrel, but, being in, bear't that the
opposed may beware of thee."
-Hamlet

The Honor of the Profession
ERSONAL honor may well be a
relative matter" varying somewhat according to the lights of
different individuals, their heredity,
family traditions, and religious influences.
But the honor of the Profession of
the Law is a very definite code from
which no member can depart in the
slightest degree without bringing himself into general disrepute and at the
same time reflecting unfavorably upon
the whole body of the Bar.

And thus it is that each of us might
well read and re-read, at frequent intervals, the code of Ethical Canons of
the American Bar Association which
is the accepted standard of conduct
for lawyers throughout the nation.
Here is a concise and easily understood statement that should be wholesome reading for laymen generally
and especially for newspaper editorial
writers who are inclined to look askance upon the legal profession.
Laymen should know what is required of American lawyers by the
rules of their profession and they
should realize that an infraction of any
of these rules is ground for discipline
or disbarment.
Perhaps, then, the public will appreciate that in the legal profession
they have a group of citizens worthy of
friendly respect.
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We do not 'thank God that we are
not as other men are' but we do know
that adherence to the Ideals of our
profession cannot fail to make better
men and better citizens of us all.
Four things perhaps influence character more- than all else-heredity,
early home environment and parental
influence, religion, and work.
And
when a man's work involves perennial
intellectual effort and adherence to
such a standard of conduct as that
which all American lawyers are bound

by, he cannot fail to grow continually
in mind and spirit.
We may, therefore, all take a just
pride in the Honor of the Profession
and, whether we accumulate much or
little by way of earthly possessions in
the short span of life alloted to us, we
may reflect with satisfaction that we
can leave no greater heritage to our
children and to our children's children
than to have it said of us when we are
gone, "Here was an honorable lawyer."

To Every Loyal Lawyer
EVER have the lawyers of this city and state
had such an opportunity for constructive service as that presented at the approaching
November election. Amendment No. 1, which restores
to the legislature the power to adjust the salaries of
Colorado judges, must be enacted into law if the high
character and integrity of the Bench in this state is
to be maintained. And it can be enacted into law,
without question, if every loyal lawyer puts his
shoulder to the wheel and acquaints the voting public with, the facts of the situation. In 40 states the
salary of Supreme Court Justices is higher than in
Colorado. In Colorado all other laborers have had
their pay increased since the war, some of them several times; why not the Judges? Let us maintain
the Colorado spirit of fair play. It is positively disgraceful that 'the salaries of Colorado judges should
be second lowest among all the states of the Union,
and it is nothing short of a miracle that we have a
Bench to be proud of when the pay of our judges remains as it was in 1883 and is so utterly inadequate.
These judges of ours must be adequately paid and it
is up to every one of us to see to it that they are.
Work for Amendment No. 1, as you have never worked before!
JAMES A. MARSH,,
Presidcnt.
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Colorado Constitutional Amendments
An Analysis
No. 1: Constitutional Amendment,
seeking to amend Section 3 of Article
V of State Constitution, whereby salaries of Governor, Governor's secretary, and judges of the Supreme and
District Courts shall be fixed by the
legislature rather than leave the situation as it now is, that is to say, with
these salaries rigidly fixed by the constitution. Legislature originally had
this power, but by constitutional
amendment in 1882, these salaries
were fixed and power to change them
was taken from the General Assembly.
As a result, salaries which were fixed
forty-four years ago, still prevail.
This amendment has been endorsed
by resolution of the Denver Bar Association.
No. 2: Constitutional Amendment,
seeking to amend Section 15 of Article
14, relating to fees of county and precinct officers.
Present constitution
provides that salaries of said county
and precinct officers be paid exclusively out of fees collected, while proposed
amendment would permit the payment
of salaries from the general fund in
small counties where the fees are insufficient to pay the salary.
No. 3: Constitutional Amendment,
seeking to change Section 6 of Article
10, of the present constitution, and
which, if adopted, would allow the legislature to exempt motor vehicles from
the property tax provisions and would
allow the legislature to enact laws for
the payment -of motor vehicle registration license fees, which would not only
include the present license fees, but
would also be increased so as to include an amount in lieu of the present
personal property tax on automobiles.
At present, many motor vehicles are
not listed on the tax books at all, and

taxes on many automobiles which are
properly listed are not collectel. The
proposed amendment, particularly in
connection with No. 8, which is an initiated act, is expected to obviate both
these defects and to insure the collection of an amount approximately equal
to present taxes, and to provide additional revenue for highway purposes.
No. 5: Constitutional Amendment,
which would allow the legislature to
provide for the manufacture, importation and sale of intoxicating liquor for
personal, domestic, medicinal and sacramental purposes by or through the
State, that is to say, under State control of some sort, provided, however,
that this amendment would not be
operative as long as it conflicts with
the laws of the United States. At the
present time, of course, it would conflict with the 18th Amendment as well
as numerous federal laws.
No. 6: Initiated Act, which would
amend the present laws of Colorado so
as to allow any dentist licensed to practice dentistry in any state of the
United States to practice in the State
of Colorado, without taking an examination before the Board of Dental Examiners, and merely upon application
therefor and the payment of a fee of
$10.00. Th6 Bill also provides that the
act shall not be construed to mean
that it is unprofessional to advertise
or to charge low fees. This act, while
supported by advertising dentists, is
generally opposed by other dentists
and by state and local dentist societies.
No. 7: Constitutional Amendment,
seeking to amend home rule provisions
of the constitution, that is to say,
Article 20, and seeking to create, by
this amendment, a public utility commission of three members to be ap-
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pointed by the Governor, with the consent of the Senate, for terms of six
years. This commission would have
sole and exclusive jurisdiction to regulate the business, charges, service and
facilities of each and every public utility operating in whole or in part within the State of Colorado, or any city,
city and county, municipality or other
political subdivision of the state, excepting utilities owned and operated
by municipalities and irrigation systems. The proposed amendment would
give exclusive jurisdiction to the
Supreme Court to review the acts of
the commission.
This amendment
would do away with home rule in
cities now granted by the constitution
so far as control over privately owned
public utilities is concerned.
No. 8: Initiated Act, proposed by
State Highway Commission, County
Commissioners Association and State
Motor Club, and is intended to provide very material increases in present revenue which shall be used for
the construction and maintenance of
public highways. This act should be
considered in connection with constitutional amendment which is measure
No. 3. This measure would increase
the present tax on gasoline from 2¢
per gallon to 31/2¢ per gallon for all
gasoline used for motor vehicles, with
the exception of road rollers, track
engines and farm machinery, railroad
motor cars, aeroplanes and fire engines. The act also provides for automobile license fees, graduated according to the weight of the automobile,
the license fee to range from $10.00
for 2,000 pounds, or less, to $55.00 for
a car weighing between 6100 and 6500
pounds, and with proportionate rate
increases for heavier vehicles.
It is expected that this act would
increase the revenue from the use of
automobiles from about 3Y millions
to approximately 61/ millions of dollars per year.

The amount collected from the gasoline tax under this act is to be divided
four-sevenths to state highway fund,
two-sevenths to counties in proportion
to the mileage of state roads and highways, and one-seventh to incorporated
cities and towns, according to population, this last amount to be used for
the building and maintenance of
streets through such towns wlkich
serve as connecting links between state
and county highways.
The amount
going to the counties is to be expended under the direction of the boards of
county commissioners.
The revenue
received from license fees shall be
divided, 60% (first year 75%) to the
state highway fund, and 40% to the
counties where the license fees are
collected. All the proceeds must be
spent for the construction and maintenance of improved highways, and
the portion going to the counties is to
be spent under the direction of the
boards of county commissioners.
The Legislative Committee of
The Denver Bar Association.
New A ddresses
Many attorneys within the last few
months have changed their addresses.
Those who have are requested to send
to the Secretary their new addresses
in order that the Records of the Association may be corrected accordingly.

Robert T. Cassell
Mr. Robert T. Cassell, long a
member of this Association passed away during October, and the
sympathy of this Association
was extended to Mrs. Cassell by
the President, who also appointed a Committee composed of
Messrs. L. F. Twitchell, FranR
E. Gove and Robert J. Pitkin, to
attend the funeral as representatives of this Association.
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The October Meeting
The Matter of Minimum-Fee Schedules is Discussed

A

on October fifth, proved beyond
packed house at a dollar a plate,
the peradventure of a doubt that
the proposed schedule of Advisory Minimum Fees was a subject of vital interest to the profession, and, likewise,
the irresistible appeal of Messrs.
Hickman Walker and Luke Kavanaugh
as headliners on the program.
An imposing array of newly-admitted members of the Colorado Bar,
honor guests of the Association and
each one decorated with a pink carnation in his buttonhole, lent color to
the occasion and a certain amount of
refreshing naivete to the atmosphere.
President James A. Marsh, who presided at the meeting, first read a letter
of inquiry concerning the whereabouts
of a former member of the Denver Bar,
Mr. G. Harry Smith, who it seems is
being sought by relatives. He then
introduced Judge Van Fossan, of the
Federal Court of Tax Appeals, which
court was sitting in Denver at the
time of the meeting.
Steele Offers Resolution on Judicial
Salaries
Mr. George Steele was recognized
by the president and then offered a
resolution approving and recommending the proposed amendment
to the constitution of Colorado restoring to the legislature the power
and duty to fix the compensation of
Supreme Court and District Court
judges.
The resolution set forth
that, as a result of the present constitutional
provision
establishing
judicial salaries at a fixed sum,
judges in this state were the only
ones whose compensation was the
same now as it had been in 1883;
that there had been an horizontal
increase in the cost of living since

1915 and that the purchasing power
of the dollar was now less than 65%
of that of 1883; that economic
changes have caused a reduction in
the compensation of judges; and
that no increase in taxation would
be necessary in order to provide for
adequate salaries under the proposed
plan. The resolution also authorized
the president to appoint twenty-five
additional members of the Association to make known to the people
the nature of the proposed constitutional amendment and the necessity
for it. Mr. Steele's resolution, seconded by Mr. Morris, was then unanimously adopted by vote of the meeting.
President Marsh Speaks to the Young
Lawyers
The meeting, President Marsh declared, was a tribute to the newlyadmitted members of the Colorado
Bar, and he welcomed them heartily
in the name of the Association. The
officers of the Association, he said,
had met with the Supreme Court
judges to arrange for the occasion
and they had asked Chief Justice
Allen if he thought the recruits
would be interested in the matter of
minimum fees. Judge Allen had replied that they would be interested
in most any kind of fees. Money,
Mr. Marsh said was a very interesting subject to everyone; it gave different results on different occasions;
and to illustrate the point he told
a story of a witness who testified in
a bribery case to the effect that he
had received $25.00 for voting from
the Republicans and at the same
time $25.00 from the Democrats. On
cross-examination, he was asked how
he did vote, to which he haughtily
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replied that he had voted according
to the dictates of his own conscience.
Mr. Marsh then referred to the able
and exhaustive remarks of the Chief
Justice at the ceremonies attending
the admission of the candidates and
said that in his opinion it was the
ablest opinion the Chief Justice had
ever delivered. He had wondered,
he said, how Judge Allen had acquired such a vast fund of information, and the explanation given by
the Judge was, that he got it all from
the young lawyers. The president of
Harvard University had, he said, in
a similar manner explained the wonderful reservoir of information and
fund of knowledge in that institution, by saying that all the Freshmen
brought a little knowledge with
them and the graduates when they
graduated carried none away, therefore, it gradually accumulated.
Money Indispensable
Money, Mr. Marsh declared, was an
indispensable requisite to existence,
but the practice of law had a higher
purpose than this, and the most unfortunate person in the world was he
whose only job was to stand guard
over a money chest. He urged the
newly admitted lawyers to do something for others, which, he said, paid
generously in dividends; and quoted
at some length from an eminent
author, who said: 'the lawyer supports and defends the accused and
oppressed; he maintains the cause
of the poor and friendless; he succours those that are ready to perish;
he counsels the ignorant, he guides
and saves those who are wandering
and out of the way, and when "he
has run his course and sleeps in
blessings," his bones "have a tomb of
orphans' tears wept on them." How
much untold good is done by an honest, wise and generous man, in the
full practice of this profession, which
even those to whom he has conse-
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crated his time and thoughts without the hope of adequate compensation never appreciate!' The American Republic gave equal opportunity
to all, but no government could give
all equal ability; and nothing could
give peace to a man but the triumph
of the principles of right and justice. He hoped, Mr. Marsh said in
conclusion, that the newly-admitted
members of the Bar would benefit as
much by contact with the older members as the older members would
benefit by contact with them.
Minimum-Fees Discussion Opened
In opening the discussion of the
question of the proposed schedule
of advisory minimum fees, Mr.
Marsh explained that in July, 1925,
the Denver Bar Record had contained a statement calling attention to
the matter; that, subsequently, Judge
Butler, then president of the Association, had appointed a special committee to consider the advisability
of such a schedule and report back
to the Association; that this special
committee had reported at the May,
1926, Annual Meeting of the Association, at which time there was some
discussion and action on the matter postponed until the September
meeting, when definite action was
again postponed until this October
meeting. He then introduced Mr.
Luke J. Kavanaugh, who, he said,
would speak in favor of such a
schedule.
The Gospel of Minimum Fees According to St. Luke
Mr. Kavanaugh said that he appreciated the compliment of being
invited to speak on the question. It
was only in modern times, he declared, that lawyers had been at all
interested in fees. In the old days
they had received "honorariums";
they had been retainers of some
great lord and took whatever was
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presented to them for their services.
In other professions the same rule
had prevailed and he cited Pere, the
surgeon, and Benvenuto Cellini by
way of illustration.
Barristers Paid by Solicitors
In England today, Mr. Kavanaugh
said, the solicitor got the money and
paid the barrister, who had no contact with the client concerning the
matter of fees. He then told the
Ben Franklin story about the lame
and blind beggars who were walking
along together when they found an
oyster. Not being able to agree upon the question of who should have
the oyster, they submitted the matter to a lawyer who decided it as follows: "One shell for thee and one
for thee; the meat between is lawyer's fee."
That represented one
extreme, Mr. Kavanaugh said, and
the other was represented by the old
Delaware lawyer who, explaining
the difference between his profession and the calling of a grocer, said
that when the grocer sold something
and was not paid for it the goods
were gone but when the lawyer sold
his services and was not paid for
them he still had just as much as
he had before.
What Other States Have Done
The right attitude toward the subject of fees, Mr. Kavanaugh thought,
lay between these two extreme positions. We were making a mountain
out of a molehill by taking the matter so seriously, he thought, for after
all the proposed schedule was only of
an advisory character and many
other states had definitely adopted
such schedules with marked' success.
In 1915, Illinois had adopted a schedule of fees which had been revised in
1921 and increased thirty-three and
a third per cent to take care of the
increased cost of living.
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Merely a Guide
The schedule, he declared, was
merely a guide to suggest to the
newer members of the Bar reasonable minimum charges in certain
kinds of cases and was not in any
sense an attempt to deprive anyone
of any rights whatever.
If one
were to ask a half-dozen different
lawyers as to what would be a reasonable fee in a given matter, he said,
he would get a half dozen different
opinions and be as much at sea as
ever.
Factors to be Considered
There were five factors, Mr. Kayanaugh declared, involved in arriving at an estimate of a proper fee in
any given case: first, the intricacy
of the problem; second, the time required; third, the amount involved;
fourth, the experience and skill of
the lawyer; and, fifth, the customary
charges of other lawyers for similar
services. And, said Mr. Kavanaugh,
when the fifth factor is considered,
since there is no possibility of agreement among lawyers as to customary
charges except by reference to the
other four factors involved, you proceed in a circle and arrive nowhere.
Nobody knows, he declared, what the
customary charges are in matters
pertaining to estates, for example,
and so in twenty-two states the statutes provided specifically that the
court should prescribe reasonable
fees in estate matters and the county
judge in Denver followed the California rule with great success.
An Ethical Question
Referring to opponents of the proposed system, Mr. Kavanaugh said
that whenever they wanted to object to anything they invariably
took refuge in the statement that the
matter was "an ethical question."
There was an ethical objection to
any fee, he said, but there was none
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to the mere matter of charging a
fee and there could be none to a minimum fee. As to the objection that
the proposed system would result in
commercializing the profession, Mr.
Kavanaugh declared that he didn't
know anyone who practiced law
merely for pleasure and that every
lawyer was confronted by the necessity of making a living. As to the
possibility of the minimum fee becoming in effect a maximum fee, Mr.
Kavanaugh explained that if a client
went to an older lawyer and referred
to the 'minimum fee schedule the
reply would be that these fees applied only to those practitioners who
were just out of law school.
Lator Union or Trust
There was nothing to the objection
that the minimum fee schedule
would make a sort of labor union out
of the Bar, Mr. Kavanaugh thought,
but it might be a good plan at that
if the lawyers followed the example
of manual laborers who were thereby
able to insure themselves three hundred dollars a month. The objection
that the schedule had the appearance of a trust was also ridiculous,
he declared, for who ever heard of
eight or nine hundred lawyers agreeing on anything under the sun when
not even three could agree to any
proposition?
Adopted in Other Places
Mr. Kavanaugh then cited many
other places where advisory minimum fee schedules had been adopted
with success and pointed out that
they did not, of course, apply to
charity cases. He then referred to
an article which had appeared recently in the Saturday Evening Post
wherein it had been said that the
whys and wherefores of lawyers' fees
were like locating the fountain of
youth or the end of the rainbow.
The mere fact that lawyers who have
practiced twenty years have no dif-

ficulty over the matter of fees should
not prevent the adoption of the
schedule and if a lawyer, after
twenty years of practice, could not
make a living he ought to come
down to earth and drive a truck.
Report is Resume of Best Thought on
Subject
The committee's report, Mr. Kavanaugh said, was a resum6 of the
best thought of lawyers all over the
country who had considered the matter for years. He quoted from Ecclesiastes the passage referring to
the three things which could not be
understood; the way of an eagle in
the air, the way of a serpent on a
rock, and the way of a maid with
a man; and declared that to that list
might well have been added the way
of lawyers in fixing their fees.
Asks Help for Young Lawyers
In conclusion, Mr. Kavanaugh appealed to the older members of the
profession to help the young lawyers
in this matter of fixing fees. A large
part of the public, he said, ldoked
upon lawyers as lazy men occupying luxurious offices and lying in
wait for unsuspecting clients whose
money they would ruthlessly take.
This impression should be corrected
and the schedule of advisory minimum fees would be a step in the
right direction, Mr.
Kavanaugh
thought. "Let's tell people that we
know what our minimum
fees
should be," he urged, "and that we
know something about business.
Let's be in the van, not in the rear
of the professions, and let people
know that we are awake and not
dead."
Walker Replies for the Opposition
To the rapid-fire remarks of Mr.
Kavanaugh, R. Hickman Walker made
a leisurely oratorical reply. "Like
the
swan's-down
feather
which
stands upon the swell at full of tide
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and neither way inclines, so I stood
upon the question of minimum fees,"
Mr. Walker declared. But when he
was invited to speak for the opposition he immediately decided that the
whole system was wrong and determined to be bitter and not merely
"Luke-warm" on the subject.
Originated in Suspicion
The minimum fee matter, Mr.
Walker declared, had originated in
suspicion, was inimical to the best
interests of the Bar, was deceitful in
appearance, and was mischievous in
operation. He was grieved to think
that Mr. Kavanaugh had selected
this occasion to present this mercenary subject. What a shame it
was that the newly-admitted members of the Bar, who still have fresh
on their lips the purifying vows of
membership and were still under the
spell of the profound speech of the
Chief Justice, should be thus plunged into the icy and filthy waters of
the minimum fee question.
Burden of Proof on Proponents
The burden of proof rested on the
proponents of a system, Mr. Walker
declared, and here they rested their
case on the needs of the novitiates.
Reading from the report of the committee to prove this point, he said
that he suspected Ben Hilliard of
having a part in it. "He will have
his joke." said Mr. Walker.
The
young lawyers, he said, were not interested in the question of minimum
fees but merely in the question of
when, where, and out of whom they
will get any fees.
Cites Grand Junction
When Mr. Kavanaugh had referred
to schedules prevailing in Chicago,
Los Angeles, Minneapolis and other
large cities of the country, he
should not forget Grand Junction,
Mr. Walker cautioned.
He had
started practice in Grand Junction,

he said, and had hung the bar association's schedule of minimum fees
in his office. It had afforded him
much inspiration in the early days
of his professional career, he declared. At first he had entertained himself by calculating from it the huge
possible profits from his practice
but later it had come to have an
application of irony for the profits
did not materialize. He wanted to
spare the young men here that pain,
he said.
A Commuhity Holdup
Mr. Walker then referred to the
portion of the committee's report
concerning satisfying clients as to
the reasonableness of fees by means
of the proposed schedule. Thus, he
declared, it was proposed to make
the minimum fee schedule a club to
bring the recalcitrant client to his
knees-a sot of community holdup.
The minimum fee for advice was
three dollars, he pointed out, and he
protested against having his name
used in support of the proposition
that he could give any advice worth
the sum of three dollars.
How it Would Operate
Illustrating how the
schedule
would operate, Mr. Walker said that
a lawyer in the presence of an enraged client would explain the intricacies of the question and the fact
that he was a specialist; finally, he
would go to the schedule on the wall
and, by way of clinching his point,
say, "Thus saith Jake Schaetzel." If
the schedule fee were greater than
that charged, he said, the controversy would for the moment subside,
but if the fee charged happened to
be larger than the schedule fee, there
would then be encountered the psychological principle that the mention
of a maximum in the absence of an
express contract makes the maximum a minimum in the view of the
vendor and makes the minimum a
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maximum in the view of the vendee.
The schedule merely places in the
client's hands, he declared, material
for a quarrel with the Bar Association. He was opposed, he said, to
any attempt to capture that intangible and elusive factor of personal
skill by means of such a schedule.
He then referred to specific items in
the committee's report which he
considered objectionable.
Ifust Accept or Reject Report in
Entirety
Under the terms of the proposal,
Mr. Walker explained, the report of
the committee must be either accepted or rejected in its entirety or else
we must continue to discuss the
question for the remaining life of
He then referred
the association.
to the item providing for a per diem
charge of fifty dollars for the "average, competent, busy, practicing attorney," exclaiming, ."and this is a
schedule for the use of the young
Again referring to the
lawyer!"
items in the report, he pointed out
that for trials in the District Court
the schedule provided for a per diem
of $35.00 and propounded the question, "Why should a man who is entitled to $50.00 per diem only get
$35.00 when appearing in the District Court?" The answer might be
perhaps, he suggested, that it was
upon the theory that he would have
the rest of the day to himself.
Schedule Already Functions
Mr. Walker pointed out that the
schedule had already been printel
and pasted up in many large real estate offices and that it was, therefore, already in a situation to perform its advisory function without
the approval of the Bar Association.
The Nub of the Matter
In conclusion, Mr. Walker said
that he objected to this attempt to
encroach by concerted action upon

the matter of conscience between a
lawyer and his clients and insisted
that every lawyer should be free to
establish his charges as he saw fit.
Nothing short of absolute freedom
would do.
The Association Acts
Following Mr. Walker's address,
Mr. Jacob V. Schaetzel moved that
the president of the association appoint a standing committee to adopt
a schedule of advisory minimum fees
with power to revise said schedule
from time to time as occasion required.
Judge Strong offered an amendment to refer the whole matter to a
committee to be appointed by the
This amendment was
president.
voted down.
Bentley McMullin reported to the
meeting the result of his own investigation of the matter in other
cities where minimum-fee schedules
had been adopted and thought the
proposed schedule highly desirable.
Ernest Morris then offered another
amendment to Mr. Schaetzel's motion by which the matter would be
referred to a new committee but this
amendment, not having a second,
was not voted upon.
Robert Bosworth then referred to
the experience of the Colorado Bar
Association's grievance committee
with controversies over fees and ventured that the proposed schedule
would complicate rather than simplify the situation.
The question being called for, Mr.
Schaetzel's motion was finally put by
the president and lost.
Thus ended, for the time being at
least, the protracted and much-discussed question of the proposed minimum-fee advisory schedule.
-J.

C. S.
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Title Insurance Policies
By HERBERT BECKER

V'ice President Chicago Titlc and Trust Company

ple, and lawyers too, opinions of
N early days when titles were simtitles were made by the lawyers
based on searches which they personally made of the records. In those
days there were no abstracts at all
and it was when titles became more
elaborate, so that searching became
onerous, that the system of abstracting the records was invented. This
was almost immediately taken up as
an enterprise distinct in itself and
entirely separate from the business of
examining a title and giving an opinion thereon. This business, of course,
was usually handled by persons or
firms organized for that purpose only,
whose sole business then was to compile abstracts showing the condition
of the title. This abstract is then
examined by a lawyer who renders
his opinion based thereon. This system, which we shall later compare
with a title policy, we have designated
as the abstract-lawyer's opinion system. Sometimes abstract companies
went into the business of examining the
title and issuing certificates of title,
which correspond to a lawyer's opinion
of title. Others guaranteed the correctness of their opinions of title, which
were known as guaranteed certificates
of title. The final step in this process
of evolution is the guaranty policy or
title insurance policy. This first came
into use in Philadelphia in 1876, since
which time the business has spread
all over the country and there are
now more than 100 companies issuing
title insurance policies. In New York
City alone there are 6 such companies,
and in San Francisco there are 3. In
Chicago the first policies were written
in 1888. The opening of this business
in Chicago met with very strenuous

opposition from the lawyers, because
of course it meant the substantial
elimination of one fairly lucrative
branch of the business, namely, examining abstracts and rendering opinions of title. The financial interests
were ready for the step, however, and
it was the mortgage bankers of Chicago who first saw the great advantage of a title policy, having grown
weary, undoubtedly, of the cumbersome abstract-lawyer's opinion system. And it has only been in recent
years that the number of owner's policies exceeds that of the mortgage
policies. That the institution of this
business in Chicago was a step forward is best attested by the growth
of the business,* which has developed
from a few policies a year in 1888 to
over 150,000 policies in 1925, aggregating in insurance a total of over
$500,000,000.
Of this amount about
$275,000,000 was written in owner's
policies and about $225,000,000 in
mortgage policies. The growth of the
business in other cities, especially in
New York, is equally as remarkable as
it has been in Chicago.
That a business such as this has
developed so rapidly must be due to
some good reasons, and this leads us
to a brief discussion of the differences
between the abstract-lawyer's opinion, and guaranteed certificates and
the title insurance policy.
The abstract-lawyer's opinion system is still in quite general use all
over the country, so let us examine it
first with a view of what protection
it affords the owner of property. Under this method a purchaser of a title
buys a title subject to two sources of
error. First, the errors in the abstract itself, and secondly, the errors
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of the attorney who examines the abstract. Now if the error is in the abstract, and there is mutuality or privity of contract between the abstracter
and the person sustaining the loss
(which is rarely the case) then there
may be a recovery for the loss. If the
loss is due to an error by the attorney
this gives rise to an action against
the attorney who will be liable for the
loss only in the event of negligence or
want of necessary skill and knowledge.
Both of these remedies are difficult to
obtain, as everyone knows, and especially a remedy which is predicated
upon showing a want of skill and requisite knowledge to examine an abstract.
So that if an attorney in examining
an abstract is confronted with the
construction of a deed or will, and his
opinion is wrong, what court will
charge him with gross negligence, especially when the judge himself may
be practicing law again after the next
election?
Another phase of this
method is this: No lawyer wants to
be sued for negligence in examining
an abstract, and consequently for his
own protection he raises all the questions he knows how to raise, making
it necessary for the seller to demonstrate beyond all reasonable doubt the
goodness of his title. And still
another feature of this method is that
one lawyer knows more or less than
another about titles, depending upon
what night law school he attended, so
that if a title is transferred three or
four times a year, as happened frequently in Chicago in the last years,
and the abstract is examined by as
many different lawyers, the second
lawyer on the second examination
raises more objections than did the
lawyer who first examined it, and the
third one raises still other objections,
so that the confusion which results
is often very embarrassing, not to
speak of the loss of time involved in
the process. Then again each lawyer
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charges a fee for the examination and
so an unnecessary waste of money
and time is added to the inadequacy
of the protection afforded by this system, not to speak of other practical
disadvantages which are experienced
in this system.
Now let us examine a guaranteed
certificate of title and see how It protects the owner of property who purchases property in reliance upon it.
First, it must be borne in mind that
a guaranteed
certificate does not
guarantee the title. It is simply a
guarantee that the certificate is correct. This guarantee is practically a
warranty, and any error in the certificate constitutes a breach of contract,
and gives rise to an action for loss
and damages. The breach of contract
under a guaranteed certificate occurs
at the time of the delivery of the certificate, for if it is erroneous, it is
erroneous when issued, and consequently the statute of limitations begins to run from the time the certificate is delivered. To emphasize this
point let us illustrate it in this way:
Suppose there is a two-year limitation
against actions on such certificates,
and an error is discovered after two
years, which results in loss to the
holder of the certificate. He cannot
recover on the certificate. Another
deficiency in the guaranteed certificate is that since it is not a contract
to indemnify against loss, only one
cause of action can be brought on the
certificate. Therefore, if there should
happen to be several losses in connection with a title purchased in reliance upon a guaranteed certificate,
no recovery could be had upon the
successive losses. For instance, there
are two errors in the certificate. The
first is discovered soon after the certificate is delivered, and suit is
brought and the loss is recovered in
such suit. Then another error is discovered also causing a loss to the
holder of the certificate. No action
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will lie for this loss. These things,
we think, prove the insufficiency of a
guaranteed certificate of title.
Now we are coming to a title insurance policy, and at the outset we will
cite you the most complete judicial
definition we have found of such a
contract from the case of Foehrenbach vs. German-American Title and
Trust Company, 217 Pa. St. 231:
"Title insurance is not mere guesswork nor is it a wager. It is based
upon careful examination of the muniments of title and the exercise of
judgment by skilled conveyancers.
The quality of a title is a matter of
opinion, as to which even men learned
in the law of real estate may differ.
A policy of title insurance means the
opinion of the company which issues
it, as to the validity of the title, backed by an agreement to make the opinion good, in case it should be mistaken
and loss should result in consequence
to the insured. It must be borne in
mind that the real subject of insurance is not the concrete thing, but
the interest which the one to be indemnified has in the concrete thing.
When an applicant applies to an insurance company for a policy covering
a fee title to a particular estate or
interest, it is for the company then,
to examine the evidence of his title,
and to say whether or not it would
assume the risk of making good to
him the injury which would result,
in case his claim of title to the entire
interest should prove defective. And
when a policy is issued insuring the
title, the company thereby says to the
insured: You are, in our judgment,
the owner in fee of the entire interest
in this property and we will back our
opinion by agreeing to hold you harmless, up to the amount of the policy,
in case for any reason our judgment
in this respect should prove to be
mistaken.
The risks of title insurance end, where the risks of other
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kinds of insurance begin. Title insurance is designed to protect the insured, and save him harmless from
any loss arising through defects, liens
or incumbrances that .may be in existence, affecting the title when the policy is issued. It does not protect
against any claims arising after the
issuance of the policy.
"Insurance carries with it the idea
of protection against some risk. If
there were no risk, there would be
no cause for insurance. The underlying principle of insurance is the
contribution of small sums by a large
number of insured, to a common fund
from which to indemnify those who
actually suffer the loss, which might
have fallen upon any of them."
An analysis of a policy will show
its superiority to a lawyer's opinion
or a guaranteed certificate.
First, it is strictly an insurance
contract, by which the insurer assifmes a risk, and if a loss is suffered
the insurer agrees to compensate the
insured in a specified amount for a
state premium, in the manner and
subject to the conditions of the policy.
The property as such is not insured,
but the title to or an interest or estate in the property is insured.
As to what interest a person has in
property, is wholly a matter of opinion, and therefore a title policy constitutes really the opinion of the title
company reenforced with its agreement to insure its opinion. The difference betweerr a title policy and a
guaranteed certificate is that a policy
is a contract to pay loss, and therefore
as often as a loss is sustained, an action lies on the policy. And again,
the statute of limitations does not begin to run against the policy until a
loss is suffered, because it is only
when a loss is suffered that an action
will lie on the policy. Of course, in
action on a policy questions of mutuality of contract or skill or negli-
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gence have no place; they do not constitute defenses at all. One feature
of a title policy should be noticed and
it is unusual as compared to other
insurance, and that is that it insures
only against risks prior to the issuance of the policy, i. e., defects,
liens and encumbrances in the title
prior to the date of the policy. No
liability accrues for defects which
arise after the issuance of the policy.
In other words, it is the title or estate or interest of the insured in real
estate at the time of the issuance of
the policy which is the subject matter
of the policy.
Some interesting cases have arisen
in this field on the question as to
whether a title policy is a mere wager
and therefore void, but it has been
definitely settled that title insurance
is not a wager and that the owner of
a title has an insurable interest. Thus
it is said In Empire Development Co.
vs. Title Guarantee & Trust Co., 225
N. Y. 53:
"May the owner of land insure his
existing title? Or, because it is either
good or bad, because in either event
his situation is unchanged, because
an insurance contract is said to be a
contract of indemnity, is such a transaction an idle ceremony? Is the legitimate business of title Insurance
companies restricted practically to
those cases where an intending purchaser or mortgagee completes the
transaction in reliance upon the insurance contract?
"As a help to our decision we must
examine the purpose and object of
the contract. To a layman a search
is a mystery, and the various pitfalls
that may beset his title are dreaded,
but unknown. To avoid a possible
claim against him, to obviate the need
Lnd expense of professional advice,
and the uncertainty that sometimes results even after it has been obtained,
is the very purpose for which the

owner seeks insurance. In no sense
is the contract a mere wager."
So far we have talked principally
on the legal aspects of title policies
and now we want to draw your attention to the practical advantages. We
have summarized these advantages in
six paragraphs.
(1) It frees the real estate owner
or lender of money from all worry or
possible loss, because of a defective
title resulting from a faulty examination of the public records, and from
expense of defending title against
claims-whether frivolous or made in
good faith. If the title is attacked,
the company defends at its own cost,
and no matter what the outcome, the
owner has incurred no financial loss
for costs and attorneys' fees, and the
worry of long and expensive law suits.
It gives absolute security
(2)
against loss resulting from errors of
judgment on legal questions involved
in the title.
(3) It insures against loss resulting
from defects which because they are
not in the public records cannot be
discovered from an examination of the
same, and which we have designated
as "unknown risks."
(4)
It obviates much of the loss
frequently resulting from tumors affecting the validity of titles to which
real estate is susceptible. Such rumors, and technical defects in titles
which we call fly specks, frequently
give rise to cases involving the validity of titles, and resulting in long
drawn out and expensive litigation,
commenced by disreputable and unscrupulous claimants and lawyers for
the sole purpose of creating nuisance
values, i. e., with the hope of compelling the owner to settle-in short a
sort of real estate title piracy. Title
Insurance companies, however, provide in the policy that they will at
their own expense "defend the Insured
in all actions or proceedings founded
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on a claim of title or incumbrance
prior in date to the policy insured
against."
(5)
Another advantage of a policy
is that usually it guarantees the title
for all time to come. In this respect
this insurance is unique in that it runs
indefinitely in the future and there is
a payment only of one premium. The
right of assignment is usually given.
(6)
As an additional protection to
policy holders, title companies are
under the supervision of the several
state insurance departments, and must
make ample deposits with the various
states in which they do business.
Let us turn our attention briefly to
the agreement to defend and what it
means to a policy holder. By the way,
the fact that a policy agrees to defend
the holder in case his title is attacked,
constitutes the great difference between it and the lawyer's opinion or
a guaranteed certificate. Now let us
note the importance of this difference.
Consider the purchase of real estate relying upon a lawyer. You have bought
a title relying on such an opinion.
You are sued in a petition for dower.
You defend the suit yourself and pay
all costs and attorneys' fees. If you
defeat the dower suit you have no
cause of action against the attorney,
since you sustained no loss. So even
if you win you lose. If you actually
lose your dower suit, then you must
sue the attorney, prove a difficult case
and if you win this suit you get a judgment against the lawyer. If he has
money perhaps you can collect it, but
if he charges for examining abstracts
at the prevalent rates he won't have
any money. Again it is a case of you
win, you lose.
Now the guaranteed csrtificate of
title is much the same. If your title
is attacked, you must defend it yourself, pay your own costs and attorney's fees. If you win the suit you
have lost your costs and attorney's
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fees, and if you lose the title suit you
have a remedy against the company
if it is the first loss, if the statute of
limitations has not run, and if the
company is solvent.
And now how is it under the title
insurance system?
Your title is attacked. The company has agreed to
defend. You notify the company and
it defends you in the suit. You have
no costs to pay, no attorney's feesnothing. If the suit is won your title
is cleared. If the suit is lost you receive a check for the loss up to the
full amount of the policy. So you see
a pol'cy is not merely an agreement
to pay a loss with a lot of red tape
before the loss is paid. It is also an
agreement to defend you, and we think
that is where a title policy is of the
the greatest practical value.
It often happens that in title suits
the expense of litigation exceeds the
value of the property involved.
In
the notorius Streeter litigation in Chicago this was actually the fact. One
of those suits involved two lots in
Chicago near the lake front, of which
Streeter, being fond of the lake front
and North East winds, surreptitiously
and in the night took possession, claiming title. The owner had a policy and
notified us of the claim.
Suit was
commenced by us in 1911 and after
almost innumerable hearings before a
master in chancery over a span of
seven years, a decree was entered in
1918 under which Streeter was evicted,
his house demolished and possession
taken by the true owner whom we had
guaranteed.
The cost of this litigation far exceeded the value of those
two lots, and they were indeed very
valuable lots. The litigation did not
cost the holder of the policy one cent.
But imagine the owner's plight without a policy. In such a situation a
donation of the lots to Streeter would
have been economy. This case more
forcibly than any other we know of,
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illustrates what this agreement to defend means to a property owner.
We desire to elaborate a little more
on one or two of the other advantages
enumerated above.
Let us now focus our attention on
the subject of risks. What risks does
a guaranty company take in issuing
its policies? There are two kinds of
risks in every title guaranteed, the
known risk and the unknown risk. By
the known risk we mean a defect in the
title which is discovered in the examination but which is thought inconsequential and against which the title is
insured. Of course we assume that
there is no perfect title, and that
every title has its defects, and it is
these defects which constitute what
we call known risks. In guaranteeing against such known defects the
company takes the risk that the defect is not of such consequence as to
result in loss to the owner of the
title.
If the company's conclusions
are wrong and a loss is suffered by
the insured the company is obviously
liable. For instance, the company is
called upon to guarantee a title, and
in the chain of title there appears an
unreleased mortgage 35 years old.
There are various circumstances such
as several conveyances since the
making of the mortgage, together with
other evidence presented to the company that the mortgage has been
paid, and thereupon the company
guarantees the title free and clear of
this mortgage. This is a known risk.
But if prior to the running of the
statute of limitations the mortgagor
shall have made a new promise to pay,
this will toll the running of the statute even as against the grantees of
the mortgagor and the mortgage will
be enforceable against the property
guaranteed. The company is liable.
This guaranteeing against known
risks has become quite a fine art and
has proved to be of great advantage

in facilitating the marketing of real
estate. In many cases the company
for an additional premium takes additional risks, and many times by securing the company against loss a
policy is procured insuring a title
which would otherwise be wholly unmarketable without first having gone
through a dry cleaning process in the
courts. Of course, such a thing is
absolutely foreign to the abstract-lawyer's opinion system or guaranteedcertificate-of-title system.
Now as to the unknown risks-these
are many. They may be divided into
two classes. First, defects, liens and
encumbrances that are overlooked,
and therefore not known to the company at the time the policy issues;
and second, those which cannot be
discovered from a mere examination
of the title. This second kind of unknown risk comprises a large class
of pitfalls.
We have time to notice only the
most familiar of them. Thus, the insanity of a grantor gives rise to an
action by his guardian to set aside
the deed, upon the return of consideration. The loss here would arise where
the property had increased greatly in
value. Insanity might not appear of
record.
And so if a grantor in the chain of
title is a minor a similar situation
arises.
And so if a deed is forged, of course,
the grantee gets no title and in fact
no matter how many deeds are made
after the forgery, no title passes under them. In this case the guarantee
company is liable for the loss of the
title where it has guaranteed a
grantee in a forged deed.
Similarly, if a deed in the- chain of
title is not delivered, no title passes,
and the company is liable. An instance of this might interest you. We
speak of a case in the Illinois Su-
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Weber V.
preme Court reports,
Christen 121 Ill. 91.
Christen and wife, in January, 1884,
executed two deeds to Herman and
nephews of Mrs.
Weber,
Bruno
Christen. They had no knowledge of
it at the time, but when, sometime
afterwards, they were informed of the
execution of the deeds they expressed
their assent. One of the nephews was
a minor. The deeds were properly
recorded by Christen the day after
their execution, and shortly afterwards taken by him from the Recorder's office and kept by him until his
death, in March, 1885, and from that
time on till the suit was begun they
remained in the exclusive possession
and control of Mrs. Christen.
The nephews brought an action of
ejectment against her.
From her evidence it appeared that
the object in making the deeds was
to put the property beyond the reach
of Christen's creditors. The court
held that, although Christen's purpose
was to make the public record show
title in his wife's nephews without
parting with the title himself, owing
to the facts, and to the control of the
deed by the grantor after it was recorded, there was no intention to part
with the deeds or the estate in the
land, and that, therefore, the deeds
never took effect for want of delivery.
If the company had guaranteed the
grantees' title, it would have been
liable, even though this defect in title
did not appear of record.
And so if after the making of a deed
the name of the grantee was inserted
in a blank space left therefor, the deed
would be void and no title would pass.
And so if a grantor designates himself as a bachelor and he is in fact
married, there would be an outstanding right of dower and possibly homestead.
A deed made by an attorney-in-fact
whose power was fabricated, or under

a power of attorney after the death
of the principal passes no title.
Identity of persons in the chain of
title-Thus a deed may be made by
a person by the same name (but having no interest whatever in the title)
as the holder of the title. This would
not constitute a forgery, of course,
but no title would pass. These unknown risks are to Guaranty Companies what air pockets are to aviators. You never know when you are
going to get bumped.
Against all of these a title policy
protects the insured, whereas a lawyer's opinion or a guaranteed certificate of title affords absolutely no
protection. In this respect the gap
between them and a title policy is
great.
We have proceeded so far as though
we were pleading a cause on behalf
of policies as against lawyer's opinions and guaranteed certificates, but
that has not been the purpose. How
could we better describe a guarantee
policy and its practical operation than
by comparing it, as we have done,
with something with which you are
Nor have
probably more familiar?
we exhausted the comparison by any
means. But to continue might weary
you, and hence we hasten to the close,
and now turn to make some observations in reference to the habitat of
They
companies.
title
insurance
flourish most in large cities, and this
because of the great complexities of
titles. Such complexities, of course,
come from the vast traffic in titles;
from conditions, such as party walls,
under public
subways, basements
streets, and a multiplicity of other
things which are never, or hardly
ever, found In smaller communities.
Then too in large cities purchasers of
real estate are dealing with persons
who are total strangers to them, and
they demand insurance to protect
against forgery. 'usanity, judgments,
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title piracy and other risks such as
we have mentioned. In smaller communities a purchaser almost always
knows his seller and his wife and
children and all about him, probably
meets him in church every Sunday
and they go to the same movies, and
the element of risk in dealing with
strangers is entirely missing. Another
source of much trouble in titles in
large cities is of course the construction of long and intricate wills and
deeds in trust involving contingent
and such
remainders, perpetuities
other major diseases of the law. In
large cities, where there are many
wealthy men, such wills occur frequently and policies are demanded
on titles coming under such wills.

and most convincing means to satisfy
a purchaser of the state of a title he
desires to convey.
There are various forms of Mortgage policies in use to cover the various forms of mortgages in use. Our
Form "C" for instance guarantees
the trustee named in a certain trust
deed for the use and benefit of the
owner of the indebtedness described
in such trust deed against defects in
the title of the maker of such trust
deed.

The Chicago Title and Trust Company uses seventeen forms of policies
designed to guarantee the various estates in real estate. The most common forms are, of course, the Owner's
policy and the Mortgage policy. The
Owner's policy guarantees the owner
of real estate in his own title. The
policy is assignable and in the event
of the death of the party guaranteed,
his rights do by the express terms of
the policy vest in his heirs or devisees. The premium on this policy is
paid only once and the policy remains in force forever.

There is another Owner's policy
used in cases where the title is owned
by a corporation. This form is called
"A Corporation" Form. By this form
of policy the Company guarantees a
corporation owning real estate in its
own title.

There is another form of Owner's
policy very commonly used by subdividors. By this form of policy the
Company guarantees a purchaser of
real estate against defects in the title
of the party from whom he has purchased or is about to purchase the
real estate. The great demand for
this policy has fully demonstrated the
fact that to both buyer and seller of
real estate this form of policy has
proven invaluable-to the former because he is assured of the exact date
of the title of the party from whom
he intends to purchase, and to the
latter because it affords him the best

Form "G" which is a very commonly used form, guarantees the legal
holder of the indebtedness described
in a certain trust deed in cases where
the Company itself has been designated as trustee.

Will You "Due" It?
If the payment of dues is any indication, most of our members are prosperous this year. There are many,
however, who have overlooked paying
their dues, which were payable July 1,
1926.
Second statements are being prepared and will be mailed shortly to delinquent members. Please save the
Association this expense.
Heigh ho! Richard Roe!
Why did you break the closes so,
Which the bishop demised to poor
John Doe?
Good Mr. Doe had done you no harm
When you ejected him out of his farm;
Fie on you, naughty Richard Roe,
How could you break the closes so?
-Sir F. Pollock in the Queen's Remembrancer (vol. 1, p. 100).
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The Business Man and the Law
By CHARLES C. BUTLER
(An Address Delivered at a Luncheon Meeting of The Lions Club
of Greeley, September 21, 1926.)
MEN:
R. PRESIDENT AND GENTLEPermit me to thank you for
the opportunity to meet with your representative citizens on a purely social
occasion.
Heretofore my visits to
your city have been principally of a
professional character. It is a good
thing for a judge occasionally to lay
aside what has been called the cold
austerity of the bench-to cast off for
the time being that frigid thing known
as judicial dignity, and enjoy the genial, mellowing influence of good fellowship.
I first saw this part of Colorado in
1887, when on my way from Milwaukee to Central City, where I was to
engage in mining. At that time agriculture was hardly thought of in the
Rocky mountain region. Gold and silver were the magnets that then drew
the crowds to Colorado. Just as prospectors for years passed over the cattle range afterward known as Cripple
Creek, without dreaming of the great
wealth that lay hidden there, so I
passed through this country in search
of the end of the rainbow and the pot
of gold, without suspecting that upon
what were then barren plains there
would arise, as if by magic, fruitful
farms and beautiful cities.
When I see your marvelous growth
of population and wealth, there occurs
to me the first message flashed over
the telegraph wire, "What hath God
wrought?" And then I recall the advice of Cromwell to his soldiers:
"Trust in God, but keep your powder
dry."
The Almighty furnished the
land and the water, but they must be
brought together by the ingenuity and

energy of man before the plains can
be made to blossom as the rose.
It takes just such organizations as
the Lions Club to inspire the optimism, the enthusiasm, the determination, necessary to bring about these
marvelous results.
And over all this activity, over
all this prosperity, are spread the
protecting wings of the law, which
insures, or attempts to insure, to
every man his life, his liberty and the
fruits of his toil. Being of human
origin it is not perfect; it partakes of
human infirmity. It is not an uncommon thing to hear the laws criticized
and even bitterly assailed as partial
and unjust. And some of the laws at
times do create hardship in particular
cases. So also does the law of nature. A hatchet slips from a man's
grasp and bruises his foot. That man
rebels for a moment against the laws
of gravitation. But although it worked a hardship in that particular instance, and in many other Individual
instances, in the vast majority of
cases its operation is beneficial. It
is necessary that human laws should
be of uniform operation, so that men
may shape their conduct to harmonize
with them. All that can fairly be expected of a law is that in the great
majority of instances its enforcement
will bring about justice between man
and man. The fewer the instances in
which a law works injustice, the better the law. The great object is to
reduce such instances to the minimum.
In this country the law is not a rule
imposed upon us by some foreign
despot. Far from it. For whatever
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imperfections It may have, we alone
I say "we"; that
are responsible.
means you and I and each and every
other citizen of the state. We have
full power to make the laws; we have
full power to alter them, or repeal
them. This responsibility cannot be
shirked without danger to ourselves
and peril to the state. Time was when
we felt that by electing members of
congress and members of the legislature we performed our full duty. They
passed the laws, and theirs we
thought, was the sole responsibility.
Not so at the present time in Colorado. The initiative and referendum
acts have made lawmakers of each
and every one of us. To discharge our
duties as such it is necessary for all of
us, lawyers and laymen alike, to familiarize ourselves as never before
with the problems of government and
lawmaking.
Is a proposed law expedient? Is it
just? Will it stand the test of the
constitution?
These are questions
that are constantly presented to the
makers of laws.
Objection is frequently made to a law that it interferes
with personal liberty, as though no
law that interferes with personal liberty should ever be passed. There
never was a greater fallacy. Every
law interferes with personal liberty;
that is exactly what it is intended to
do. If it didn't do that it would be
useless. The law forbidding and punishing assault and battery interferes
with the liberty of the person who
wishes to chastise some one for a real
or fancied injury. So likewise the
law against carrying concealed weapons, and those forbidding rape, and
arson and burglary and embezzlement
and perjury and bribery and bigamy
and obtaining money by false pretenses, and other acts that injure other persons and are detrimental to the
public welfare. In other days, when
the population was sparse and the
burning of one's house would not im-
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peril other houses, a man enjoyed the
liberty of emptying hot ashes anywhere he chose upon his own premises. That was considered a matter
that concerned no one but himself.
But when the population became
dense, as it is in our great cities,
where a fire from one building imperils adjoining buildings and might
even destroy an entire neighborhood,
that personal liberty has been curtailed by laws requiring the deposit
of ashes in fireproof containers. And
for the same reason the liberty of a
man to build his house of wood has
been destroyed by laws forbidding the
erection of wooden buildings within
certain limits called fire limits. These
are only a few of hundreds of instances where a man's liberty to do.
what he pleases has been not only interfered with, but sometimes wholly
destroyed.
So we see that it is not a conclusive
objection to a proposed law that it
will interfere with personal liberty.
But it is said that there are a vast
number of proposed laws that attempt
to regulate the mere personal habits
of the people. This objection to a
proposed law deserves the most careful consideration. The liberty of one
person should never be curtailed by
law unless the forbidden act would
interfere with the rights of some other person or be prejudicial to the public welfare. In these days, when people are brought into such intimate
contact, when the happiness, welfare,
health and safety of one depends so
greatly upon the conduct of others,
certain regulations are justifiable, and
even necessary, that under other conditions would not be tolerated. So,
for example, we have traffic regulations in cities, prescribing how fast
we may drive, where and how long
we may park our automobiles, what
kind of lights we must use; and building ordinances, prescribing the size
and location of certain kinds of build-
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ings, the materials to be used in their
construction, and the uses to which
the buildings may be put. Then we
have laws requiring safety appliances
on trains, and the placing of safety
devices on or about dangerous machinery, and factory and mine inspection
acts, designed to protect workmen
against loss of life or limb. Many employers were willing to voluntarily install such protecting devices and keep
their factories and mines in safe and
sanitary condition, but were unable to
incur such expense and compete with
rivals less humane; so the strong arm
of the law was invoked to bring about
the desired result. These laws, and
similar laws, were fought in the legislatures with the utmost vigor, and
were attacked in the courts as in violation of one or more of the provisions of the constitution.
As civilization becomes more and
more complex, as the population becomes more congested, as people become more and more dependent upon
one another for health, safety and
comfort, we may expect, as surely as
night follows day, that such regulatory laws will steadily increase. We
may deplore the multiplicity of laws;
we may protest against thus having
our wills thwarted, our freedom of action curtailed, our business interfered
with; but so long as such laws bear
a fair and just relation to the public
health, safety and welfare, and do not
violate any provision of the constitution they will be upheld. But where
such laws deprive any person of rights
guaranteed by the constitution, they
are unenforceable.
Here let me say a few words about
the much discussed, and sometimes
misunderstood, power of the courts to
declare void a legislative act in violation of the constitution. There is no
great mystery about it. The constitution of Colorado was adopted by direct
vote of the people. It is the supreme
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law. The people of the state, speaking through their constitution, give
directions to their servants (the legislators) and forbid them to pass laws
of a certain kind, e.g., laws depriving
a person of his life, liberty or property without due process of law.
Courts are created for the purpose of
administering the law. Let us suppose
that in violation of the command of
the people, their servants (the legislators) pass an act that attempts to deprive some person of his life, liberty
or property without due process of
law. A case is presented to the court,
in which the plaintiff relies upon that
-act of the legislature as the law, and
the defendant relies upon the constitution as the law.
Both cannot
stand. Necessarily one is the law and
the other is not. Which must fallthe constitution adopted by the people, or the act attempted to be passed
by their servants (the legislators) in
violation of their masters' express
command? Can there be any doubt
that the latter must give way? Is it
not clearly the duty of the court to
declare that the constitution is the
supreme law, and that the act of the
servants is not the law, because in
conflict with and in disobedience of
the masters' command as expressed
in the constitution? Is this not clear
and simple? Is it not just plain common sense? Suppose the members of
an association or society adopt a constitution, and confer upon its directors power to adopt by-laws, but in the
constitution forbid the directors to
pass by-laws of a certain kind, and in
disobedience of such provision of the
constitution the directors attempt to
pass such a by-lay. Has it any validity? Has it any force whatever? Obviously not.
It is readily seen that the court's
power to declare an act void when it
conflicts with the constitution is a
power absolutely essential to .the
maintenance of the supremacy of the
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constitution, which embodies and expresses the will of the sovereign people. The statement, made by some
without due consideration, that this
power has been usurped by the courts,
is historically and logically unsound.
Do not be misled by the cry that
this important power should be taken
away from the courts. If that is ever
done, your property, your liberty, your
very life, may be taken without due
process of law; some act of yours, innocent when done, may be declared
a crime by an ex post facto law, and
you may be punished therefor; contracts, perfectly lawful and binding
when made, may be interfered with
and their obligation impaired or destroyed without your having any redress; your homes may be searched
and your private papers seized without any warrant based upon probable
cause; you may be denied freedom of
speech; your property may be taken
for private or public purpose without
compensation; in criminal cases you
may be denied the right to demand
the nature of the accusation against
you, to meet the witnesses face to
face, to have process to compel the attendance of witnesses in your behalf,
to have a speedy public trial, to be
released on reasonable bail; you may
be denied the right peaceably to assemble for the common good and petition for redress of grievances; you
may even be reduced to slavery.
It may be said that our fears that
congress and the legislatures may attempt to do any of these things are
unfounded; that in fact they never
would make such attempt.
History
proves the contrary. They have in
fact passed acts which, if enforced,
would deprive persons of their property, their liberty, and even their lives
without due process of law; they have
passed acts which, if enforced, would
deprive persons of many of those rights
and privileges, won by our forefathers
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after a prolonged and bitter struggle
against arbitrary power, and now enumerated in our constitutions, both Federal
and State, as the special objects of their
protection; and if it were not for the
fact that the courts declared such acts
void as in conflict with the supreme
law, those acts would have been enforced and our so-called rights would
have become a mockery. True, we
could have opposed their enforcement
by armed resistance, which, if it failed, would be rebellion, or, if it succeeded, revolution.
In some other
countries, when these rights are attempted to be taken away, armed resistance is the only resort. Here the
attempt is frustrated by a decision of
a court that such attempt is in violation of the constitution and therefore
of no effect.
I call your attention to this matter
and suggest that you give it careful
consideration. Some day you may be
called upon to vote on the question
whether this great bulwark of our
rights and liberties shall be swept
away.
So much for the business man's
duty as a lawmaker.
Now let me
briefly refer to another important
duty. In some countries all cases are
heard by a judge. In this country, in
most cases, a jury decides questions
of fact. The administration of justice
can never rise above the level of the
jurors in the box. If the jurors are
intelligent, then, and then only, the
verdicts are intelligent. It is of the
utmost importance that business men
serve on juries. They owe it to each
other and to the community not to
shirk that duty. It is just as important in times of peace as military
service is in times of war. The safety
of the country in times of peace depends largely upon a just administration of the law, and in such administration the juror performs a most important function. He is a part of the
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judicial machinery. Within his sphere
he is as supreme as the judge is within his. The jury system, in my opinion, is the best ever devised to try
questions of fact in the great majority
of cases. When twelve disinterested
men from different walks of life and
of various occupations agree, there is
a strong probability that their conclusion is right.
I have taken a hasty glance at the
duty of the business man in making
and in enforcing the law. The members of your organization may exert a
powerful influence for good, first and
foremost, by example, and second by
precept. The blessings we enjoy under this free government of ours are
We have been so accusmanifold.
tomed to them that we look upon them
as matters of course. We are so prone
to regard them as ours in the same
sense that the air we breathe is ours,
as something we possess without effort on our part, as something we always are to enjoy, of which we can
never be deprived, that we forget the
heroic struggles in which our ancestors wrung from unwilling monarchs
the blessings that have descended to
us.' Though we often overlook the
fact, it is true in a very real sense
that the same vigilance that won must
be exercised if we are to preserve our
priceless heritage.
Let us arouse ourselves from the
lethargy into which we have fallen.
Let us throw off the political apathy
into which unexampled prosperity has
betrayed us. In rejoicing over our
political rights, let us not forget our
political duties. The very life of a
republic depends upon the vigilant,
intelligent, patriotic performance of
the duties of citizenship. When citizens permit themselves habitually to
shirk those duties, the period of decadence has arrived. Let us awaken,
therefore, to a realization and appreciation of our manifold blessings. Let
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us here and now resolve to perform
willingly and proudly our full duty as
American citizens, so that "government of the people, by the people, and
for the people shall not perish from
the earth."
Judicial Salaries Committee
Pursuant to the resolution adopted
at the October meeting, providing for
the same, President Marsh has appointed the following additional members of the Judicial Salaries Committee:
Frederic D. Anderson
John T. Barnett
Augustus Bartels
Charles R. Bosworth
Wilbur F. Denious
Tyson Dines
A. L. Doud
Fred Farrar
W. H. Ferguson
Richard S. Fillius
Frank E. Gove
Horace N. Hawkins
Cass E. Herrington
Gerald Hughes
Ralph G. Lindstrom
Harry L. Lubers
Edgar McComb
John J. Morrissey
Jesse G. Northcutt
Richard Peete
B. F. Reed
Milton Smith
Charles F. Tew
George P. Winters
William T. Wolvington
They will serve with the original
members of the Committee, who are:
Henry McAllister, Chairman
Karl C. Schuyler
C. F. Clay
Elmer L. Brock
Ernest Morris
This Committee. is expected to render great assistance in placing before
the public at large the truth about
Amendment No. 1.
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A Purposeful Tale
By L. F. TWITCHELL. Esq.

of the Denver Bar

born to a proud father and, as
BOUT the year 1871 a son was
an honor to the child's uncle,
the son was given the uncle's name;
whereupon the uncle-duly impressed
with such honor-conveyed to the
child certain Colorado real estate. The
realty was then of but little value but,
with the faith of a true Coloradoan,
the uncle believed it would grow in
value and hoped that in time its proceeds would serve to educate the boy.
This fond hope was never realized, because a short time after the conveyance, and while the statute of 1868
governing descent and distribution
was in force, the child died, leaving
surviving him as his heirs, his father,
his mother and two young half sisters,
children of his mother by a former
marriage.
A year or so later the
mother died, leaving surviving her as
her heirs, her husband (the father of
the deceased son) and her two minor
daughters above mentioned. After
the 1876 enactment (see General
Laws of 1877) changing the law of
descent and providing that on the
death of a child without issue the
father, if living, should inherit the
child's estate, etc., the father of the
deceased son probably assumed that
he had inherited the whole title to
this land, and in 1894 he purported to
convey the whole title to another. At
that time the father owned by inheritance from his son and from his wife
only an undivided interest which he
held as tenant in common with the
two half sisters, who had inherited
from their half brother and from their
mother the other interests. This title,
so attempted to be conveyed by the
father, passed by mesne conveyances
to the party holding it in 1907, at which

latter time the value of the property,
with but little improvements upon ittrue to the uncle's faith in Coloradohad increased to several thousand dollars. As the holder of such title then
desired to. erect an expensive building
on the land and for such purpose to
borrow money thereon, the title was
subjected to closer scrutiny, when it
was ascertained that, under the laws
of descent in force when the son died,
the father had inherited an undivided
interest only in the property, and at
the time of his conveyance he was
tenant in common with the two half,
sisters and that their interests did not
pass by the father's deed. As the title
holder and his grantors had held possession and paid taxes on the property
for more than seven successive years,
under the color of title made in good
faith based on the father's deed of
1894, he believed he was fully protected by the 1893 Legislative Acts
upon that subject. (See Session Laws,
1893, Chapter 118, Section 6, 7 and 8,
pp 328-330).
In the meantime the father had died
and the places of residence of the half
sisters, if living, were unknown, go
action under the Code was brought to
quiet the title, permission being given
by the Court to make any unknown
heirs parties defendant as such. Publication of summons was had and the
two half sisters of the deceased son,
having secured information of the
pendancy of the suit, appeared and answered, claiming their interest in the
property. By replication, the plaintiff,
to defeat the claim of the sisters,
pleaded seven years' possession and
payment of taxes for seven successive
years under the claim and color of
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title made in good faith, and relied
upon such Statute of Limitations of
1893 to defeat the sisters' claims.
Further investigation disclosed that
the mother had died long prior to the
attempted conveyance by the father,
that each of her two daughters were
at the time of her death under age,
that these daughters had each married
before they became eighteen years of
age and both such marriages had continued uninterrupted up to the time
of bringing the suit; that the father
as tenant in common did not hold or
claim to hold adversely to his co-tenants; that any possession by him was
their possession as well; that at the
time of the conveyance by the father
the half sisters were married and as
feme coverts were specifically excepted
from the operation of the seven year
statute of limitations relied upon by
plaintiff, and that there had not been
a single moment in which the seven
year statute could attach or begin to
run.
Under this state of facts and view
of the law, the two half sisters held
title to their interest in the land, unaffected by the bar of the statute,
being subject only to make reimbursement to the possessor for taxes paid.

affecting property rights. That this particular statute of 1893 should except
feme coverts from its operation seems
rather surprising, and more particularly so, as it was the 1893 Legislature which provided for extending to
female citizens the voting privilege
sought to give them equal rights with
male citizens. Probably some facetious member of that law making
body-or a member unfriendly to the
women's cause-injected this inharmonious exception into our laws, but
why pick on married women.
Having in mind the coming session
of the Legislature, there should be
some hope that the fully emancipated
women who shall become members of
that body may induce it to repeal this
particular exception, recognizing coverture as a disability or limitation
upon the rights of women, and thus
remove from our statute all intimation
of serfdom of women who enter into
the married state.

Press and Bar Committee
This Association's committee on Cooperation Between Press and Bar held
a meeting during the past month at
which a general discussion of its activities for the coming year was held.

In this particular- case settlement
was made with the daughters and conveyance from them obtained, and
while this narrative of unusual and
unexpected conditions found to exist
In this title may serve as a caution to
examiners of titles against assuming
the non-existence of highly improbable
facts, the real purpose of this article
is to call attention to the fact that
this 1893 Limitation Act, with its absurd exceptions of feme coverts, remains in force. (See Compiled Laws
of 1921, Sections 6423, 6424 and 6425,
pages 1672 and 1673)

"But, lady," a martiage-license clerk
explained to a movie-actress applicant,
"the law compels me to record all previous marriages before I issue a license."

From the organization of our State,
married women have been free from
the common law coverture disabilities

"Good Lord!" exclaimed her prospective husband. "And I've got a taxi
waiting! "-Saturday Evening Post.

It was determined to have some
member of the Committee answer criticisms of lawyers or the Bar, which
appear in public print by writing a
suitable answer to such criticism and
sending the same to the publication in
question.

The High Cost of Matrimony
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Building and Loan Associations
By LUKE J. KAVANAUGH

fice building by a Denver buildECENT completion of a large ofing and loan association has
caused many people to marvel at the
growth of these organizations and to
wonder just what they are and where
they derive their assets.
In connection with real estate development, building and loan associations are a most important factor in
the United States today. Few lawyers
or laymen realize that the assets of
these organizations aggregate the staggering total of $5,500,000,000.00.
In
the past two years the increase in resources has averaged $800,000,000.00,
per year. Total resources equal approximately two-thirds of the combined assets of all the banks of the country.
California building and loan associations have accumulated $210,000,000.00.
The growth in Colorado has not been
so great. However, on June 30, 1926,
the assets of such corporations doing
business in this State reached $35,186,058.00 as compared to $6,465,564.00 in
1918.
Of 110,000,000 people in continental
United States statistics show that one
in every eleven is a member of a building and loan association.
Colorado
companies have 85,144 members.
BEN FRANKLIN THE FOUNDER

Ben Franklin, that versatile genius,
is credited with introducing the building and loan plan Into the United
States from England. The system used
is simple. The greater part of the
funds comes from shareholders, the
majority of whom pay $5.00 or $10.00
or more a month over a period of from
5 to 15 years when their contract matures and they receive their original
investment plus accrued earnings.
Paid up certificates are also in use.

Unlike bank depositors, shareholders
are not permitted to withdraw their
money at will or upon short notice.
This feature enables associations to
furnish long time loans and also permits them to do business with little
idle cash.
Monthly repayments are made by
borrowers. Receipts from depositors
are invested almost immediately. Compounding interest monthly upon assets,
with comparatively small expense, has
resulted in the vast accumulation of
funds mentioned above.
In many of the cities of the country,
the larger banks have quit encouraging
savings accounts and these funds have
gone into building and loan associations. The recent published statement
showing that savings accounts in Denver are nearly three times as great as
those in Kansas City is interesting in
this respect.
STRINGENT LAWS OF CONTROL

Statistics show, that where savings
bank accounts are large, building and
loan association assets are relatively
small and vice versa. Apropos of
this, one Missouri town, with 7500 population, has a building and loan association with assets in excess of thirtyfive millions of dollars, or slightly less
than the combined total of all savings
accounts in Denver banks.
Stringent laws govern such corporations. The notes executed by borrowers are not negotiable.
None but
members are permitted to borrow. By
statute in most states and custom elsewhere, loans are usually restricted to
residence and business property. In
some states municipal bonds and warrants may be purchased when building
loans are not available.
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The Wisconsin statute, a common
type, provides:
"It shall be unlawful for any association (building and loan) to
make any loans on property used
for manufacturing purposes, or
upon any theater, public hall,
church, school building, hotel or
public garage."
In many States building and loan
associations are not allowed to loan
in excess of $20,000 to one borrower.

partment which is under the able direction of Byron L. Miller. Largely
because of strict state supervision,
there has not been a failure of a building and loan association in Colorado
since 1913.

No FAILURES FOR YEARS

Loans are made upon the amortized
plan with monthly payments, the notes
usually, maturing in from five to fifteen years. Except for those mentioned above, there are few essential
differences between ordinary loans
and those made by these organizations.

Colorado companies are compelled
to furnish semi-annual reports showing in minute detail all receipts and
expenditures. In addition, each is subject at any time, without advance notice to a thorough audit of its books
by the State Building and Loan De-

It is interesting to note that in 1925,
the percentage of losses to depositors
of building and loan associations in
the United States was less than onetenth of one per cent of the total assets.

Applicants
The following applicants for admission to membership in the Denver Bar Association
will be voted on at the meeting of November 1, 1926.
JOHN R. ADAMS:
Born at Denver, Colorado; received
his degree of Bachelor of Arts at
University of Colorado in 1926; admitted to practice in Colorado in
1926; recommended by Cass M. Herrington and Victor Arthur Miller;
now engaged in the practice of law
with Cass M. Herrington.
G. WALTER BOWMAN:
Born at Denver, Colorado; received
his degree of Bachelor of Laws from
Westminster Law School in 1926;
admitted to practice in Colorado in
1926; recommended by Floyd F.
Walpole and W. A. Black; now engaged in the practice of law with
Black and Wingren.
SAMUEL J. FRAZIN:
Born at Chicago, Illinois; a resident
of Colorado since 1906; received his
degree of LL. B. at Westminster
Law School in 1924; admitted to
practice in Colorado in 1924; recom-

mended by R. P. Shatz and W. E.
Foley; now engaged in practice of
law independently,
SIDNEY MORITZ, JR.:
Born at Denver, Colorado; received
the degrees of Bachelor of Arts and
Bachelor of Laws at Colorado University in 1925 and 1926 respectively; admitted to practice in 1926;
recommended by S. R. Robertson
and Clarence L. Ireland; now engaged in the practice of law with
Clarence L. Ireland.
EDWARD L. WOOD:
Born at Columbus, Ohio; came to
Colorado in 1901; received his degrees of Bachelor of Arts at Stanford University in 1921 and J. D. in
Stanford University in 1923; admitted to practice in Colorado in
1925; recommended by F. B. Goudy
and Albert J. Gould, Jr.; engaged
in the practice of law with F. B.
Goudy.
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Recent Trial Court Decisions
(Editor's Note.-It is intended in
each issue of the Record to note interesting current decisions of all local
Trial Courts, including the United
States District Court, State District
Courts, the County Court, and the Justice Courts. The co-operation of the
members of the Bar is solicited in making this department a success. Any attorney having knowledge of such a
decision is requested to phone or mail
the title of the case to Victor Arthur
Miller, who will digest the decision for
this department. The names of the
Courts having no material for the current month will be omitted, due to
lack of space.)

rency and the receiver. Upon motion
to dismiss a complaint in equity stating the above facts:
Held: The motion to dismiss overruled.
Reasoning: The allegationsare sufficient and the Court can assume in
the absence of contrary allegation that
the check first mentioned was in fact
paid to the D. Bank in ordinary course
of business.
Bartholf vs. Millett, in equity, No. 8145

Denver District Court
DIVISION I
HON. JULIAN H. MOORE, JUDGE
Replevin-Fraud-Necessity for Demand:

United States District Court for
Colorado
HON. J. FOSTER SYMES, JUDGE
Banks and Banking-National-Receivers
-Preferred Claim
Facts:
The plaintiff delivered to
the D. National Bank a check of Prey
Brothers for twelve thousand eight
hundred and forty-two dollars and five
cents ($12,842.05) taking back a check
for two thousand nine hundred and
one dollars and twenty-six cents
($2,901.26) as change. The D. Bank retained the difference for the purpose
and on the understanding that it
would be used to pay plaintiff's notes
which he understood or assumed were
in possession of the D. Bank. The D.
Bank had already discounted these
notes elsewhere but did not so inform
the plaintiff. The D. Bank closed and
defendant is its receiver. At the time
it closed and at all times after the
transaction there was an amount
equal or greater than the sum claimed
and such amount actually came into
the hands of the Controller of the Cur-

Facts: Plaintiff seeks to recover by
replevin a certain picture alleged to
be of great value sold by plaintiff to
defendant, as plaintiff alleges, upon
fraudulent representations of the latter that it was of little or no value.
There was no showing of a demand
upon defendant for return of the chattel prior to suit brought. Defendant
testifies that he would not have complied with such demand had it be !n
made.
Held:

For Defendant.

Reasoning: A sale, though fraudulent, where the fraud is collateral and
not in esse, passes common law title
and right of possession. To maintain
replevin therefore, plaintiff must have
initially revested title and right of
possession in himself by demand and
other proper prerequisites stricti juris.
Demand was not waived by defendant's subsequent testimony that it
would not have been acceded to; nor
was the institution of suit in itself
suffic:ent technical demand.
Scott vs. Bohe, No. 93017
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DIVISION IV.

Quid Pro Quo

HON. JAMES C. STARKWEATHER
Agency-Real

Estate Commission-Un-

disclosed Principle:
Facts: Plaintiff alleges that the defendants employed the Van Sickle
Realty Company as an agent to sell
certain real estate of defendant's; that
defendant as employee of the said
company made the sale and the Company assigned the commission to him.
Defendants denied the employment of
the Company and it appeared in evidence that plaintiff represented that
he was in business for himself and
that after he had shown the place to
the prospect he later told the defendants that he was representing the Van
Sickle Company; that the defendants
then refused to deal with the Van
Sickle Company.
Jury Instructed:
That if plaintiff
represented that he was in business
for himself when in fact he was an
employee of a real estate firm and
even if defendants had no knowledge
that plaintiff was employed by such
firm, defendants nevertheless were
liable to that firm for the commission
if the latter's employee made the sale.
Reasoning: The case is an ordinary
case of undisclosed principle.
The
character of employment was not such
as to entitle defendants to insist upon
a delectus personae as regards the
ultimate principal employee. Boston
Ice Company vs. Potter, 25 A. R. 9.
Distinguished on the ground that in
the instant case defendants entertained no prior affirmative antipathy towards dealing with the Van Sickle
Company but refused to do so simply because the latter was unknown
to them.
Medary vs. Damon, No. 92024.
(Courtesy of Mr. A. L. Vogl)

What's the proper "Quid pro
quo"?
How is it arrived at?
Fee-committees want to know;
Schedules they've connived at.
But the brave man's fee is won
While the timid tarries.
Here's his rule-the trick is
done"All the traffic carries!"
-J.
C. S.

Surplus
The local Finance Committee of the
American Bar Association Meeting,
advises us that there is a surplus in
its hands of approximately $15,000,
which will permit of a dividend of approximately thirty per cent to the
subscribers to that fund. This dividend will be paid within the next sixty
days.
Many subscribers have assigned
their share in this dividend to the Judicial Salaries Committee to be used
for defraying the expenses of that
Committee incurred in connection
with advertising, etc.

Qualified
What profession is your boy Josh
going to select?
I am going to educate him to be a
lawyer. He's naturally argumentative
and bent on mixing into other people's
troubles and he might just as well get
paid for his time.
-Exchange

Tamed Him
Jackson:
"Did Duffy's widow succeed in breaking his will?"
Johnson:

"Yes, long before he died."
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Stragglers and Strugglers
Can the Bar Association, Acting as a
"Middleman," Help to Solve
the Problem?
The Association performs many altruistic services, not only for its members but for the public at large.
Organized "not for profit" but for
usefulness, it is the means of maintaining high ethical standards in the
local Bar, providing legal aid for the
poor, establishing a "scale" of minimum fees for timid barristers or for
those lacking in monetary judgment,
and of doing many other unselfish or
self-protective acts which add much to
its glory.
To extend this collective usefulness
is, of course, its primary purpose and
one of the problems which has, in the
past, received perhaps too little attention is that of extending organized
and effective help to the stragglers
and strugglers of the profession.
It is unquestionably true, as stated
in the twenty-seventh canon of the
American Bar Association's Code of
Ethics that "a lawyer's best advertisement is a well-merited reputation for
professional capacity and fidelity to
trust" but that truism applies no less
to the butcher, the baker, the candlestick maker, and to the candy man
who invented the phrase "a satisfied
customer is the best advertisement."
Moreover, without clients, there is no
reputation and how is the legal straggler or struggler, without capital, influential friends, or a lot of sheer luck,
going to establish a reputation?
It may well be that many a potential Daniel Webster with a genuine love
and rare aptitude for his profession,
waiting in vain for clients, is obliged
to desert it prematurely, and it is by
no means always a case of the survival of the fittest. Every day some
legal light winks out, unwept, unhonored, and unsung.
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A man may have courage, integrity,
and professional ability, but to succeed at the Bar he must also be blessed with either a private fortune, rare
good luck, or influential friends who
are sufficiently interested in his getting on to lend him a helping hand,
else his qualifications avail him nothing.
Thus, many of the stragglers and
strugglers perish by the wayside, and
it is the purpose here to suggest a
means by which the most desirable of
these may be saved to the profession
through intelligent and coordinated effort on the part of the association.
The courts are continually confronted with the problem of appointing
suitable lawyers for the various tasks
to which they are obliged to assign
counsel.
Likewise, occasionally, practicing
lawyers, unable to take worthy cases
either because of some personal or
professional relationship to the parties which might embarrass them in
their disposition or because of the
press of their regular practice, are
puzzled as to where these surplus matters should be sent.
A Clearing House Committee of the
association, acquainting itself with the
qualifications of the stragglers and
strugglers, might do much to help both
courts and lawyers in these matters
and at the same time materially help
the stragglers and strugglers themselves.
Such a committee might prepare a
confidential questionnaire to be sent
to all members of the association, inquiring among other things:
Does
your regular practice consume all of
your time in each working day? Does
it provide you with support for yourself and family? If you have a surplus of business, would you be willing
to refer such surplus matters to this
committee for recommendation as to
suitable counsel?
In what class of
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matters do you consider yourself to
be especially well qualified? Do you
have special aptitude for any of the
following: consultation, briefing, trial
work, commercial advice, corporation
matters, criminal causes, or any other
particular phase of legal work? Will
you please name one or two of your
brother lawyers who are having a difficult time and whom you consider especially well qualified in any particular branch of the profession?
Many other questions might be added to this list and when the information sought by the questionnaire had
been obtained it could be tabulated
and card-indexed so that the committee would have a ready reference in
the hands of the association's secretary to be used whenever a request
was received from courts or lawyers.
If the stragglers and strugglers, or
any considerable proportion of them
deserve to perish by the wayside, the
foregoing suggestion is of no value;
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if, on the other hand, they deserve to
be helped and encouraged in an organized way, it may have some merit.
-Contributed.
Proving His Pedigree
The recent case of attempted tire
robbery, at White's lunch room near
Sewickley bridge, was quietly disposed
of, it being shown that the accused,
Lawrence Kaufmann, of New Kensington, came from very good people and
was drunk when he came.-Pennsylvania paper.

Sweeping Out Rubbish
Contrary to public opinion, mere
schemes to evade law, once their true
character is established, are impotent
for the purpose intended. Courts
sweep them aside as so much rubbish.
(Justice Burke in Davis v. People, 247
P. 801.)
-Courtesy of Omar E. Garwood.
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The Remington 6-A Noiseless
The Remington 12-A Quiet Running
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They Will Add to Office Efficiency

Remington Typewriter Company
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Accountants
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ROM a small beginning with "stickers" fifty-three years ago to a national
system consisting of an individual service
for each particular jurisdiction and requiring the publication of more than a
supplement a day to keep this system up
to date is a notable achievement.
But even more noteworthy still is the continuous and ever increasing patronage
which this company enjoys from its thousands of subscribers-

I
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Which is indicative of the confidence and
complete satisfaction imposed in our
publications by our subscribers as well
as a tribute to the efficiency and economics rendered by this indispensable
service.
I

00

Established
1873

The Frank Shepard Company

Incorporated
1900

Publishers of

SHEPARD'S CITA TIONS
76-88 Lafayette Street

New York, N. Y.
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V&an Gilder cAgency
Company
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BUILDING
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Insurance - Bonds

iviNE of the most valuable assets to a law
office is a bonding
company which is represented by an Agent who
best understands the wants
of his clients. Our experience in handling Court
Bonds we feel better qualifies us to give this service.
We are only too glad to
consult with the Attorneys
at any time regarding the
underwriting policy of the
Company.
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THE NATIONAL TAXI
& MORTGAGE CO.
(Incorporated under the Laws'of theState of Colorado)
AUTHORIZED CAPITAL STOCK
1,500 Shares Preferred, 8% Cumulative and Redeemable,
Par Value $100.00.
10,000 Shares Common, absorbing all further earnings

i

(No Par Value).
Direct subscriptions are being cared for on a basis of one share Preferred
Stock and two shares of Common Stock, at and for the price of $150.00.
THE OFFICERS AND DIRECTORS OF THE COMPANY ARE:
JONES, President, Denver, Colorado.
For fifteen years connected with widely known financial companies.
Formerly with the State Mortgage Corporation, Dallas, Texas.

J. T.

W.

MABRY KING, Vice-President, Sterling, Colorado.
President of the Chamber of Commerce; ex-judge and attorney at law.

A. J. SHAW, Treasurer, Deriver, Colorado.
Has been actively engaLged with the Chicago Title and Trust Co. since
1886. Resident of Denver for 14 years; title and tax expert.
W.

E. HENDERSON, Secretary, Denver, Colorado.
Formerly with the State Banking Department.
in banking and real estate.

Years of experience

JOHN

H. BUER, Director, Sterling, Colorado.
John H. Buer Investment Co., formerly assessor of Logan County for
four years.

R. T. SMITH, Director, Fort Collins, Colorado.
President of the Larimer County Abstract Co.
for eighteen years. Title and tax expert.

Resident of Fort Collins

FRANK D. TAGGART, Director, Attorney, Cooper Bldg., Denver, Colorado.
Resident of Denver thirty-five years. ,Has been legal advisor of large
business interests, specializing in tax certificates and titles.

PURCHASING BOARD AND RESIDENT DIRECTORS:
W.

E.

KETTERMAN, Boulder, Colorado.
Resident of Boulder for twenty-nine years. Has been actively engaged
with the American Telephone and Telegraph Co. since 1891.
Local
Manager.

J. A. HOGAN, Golden, Colorado.
County assessor, Jefferson county, for 8 years.
ROBT. H. SWINNEY, Sterling, Colorado.
County assessor, Logan county, for 10 years.
P. W. ALLEN, Greeley, Colorado.
President of The Weld County Abstract Co.
Ex-County Treasurer.
Resident of Greeley for thirty years. Title and tax expert.
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COUNSELLORS AT LAW FOR COMPANY:

FRANK D. TAGGART

ROY R. CARPENTER

W. MABRY KING

Denver, Colo.

Denver, Colo.

Sterling, Colo.

(Prospectus filed in accordance with Securitics Act in office of Secretary of State, copy of which
will he furnished on request.)
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The Science
of

Realty Appraisals
Has become practically an

Exact Science
with checks and tests, and
a well-developed Literature
has grown up around the
subject
Appraisal Certificates issued
and full confidential reports
made to Attorneys and their
clients

SETH B. BRADLEY
Appraiser
PRESIDENT OF

The Bradley Realty Inv. Co.
1719 CALIFORNIA STREET
DENVER,COLORADO

Make an Asset
of a Liability!
When you advise your client to insure the
title of his property, you do that very thing.
It is a liability for you to assume all responsibility for passing on the legality or marketability of a title.
It is an asset for you--and your clientwhen you advise him to buy title insurance.
There is absolute protection for both of
you in tide insurance.

The requirements of the Colorado State Law that $100,000 in cash
must be paid in before a Title Insurance Company may do business,
has been exceeded by this company more than three times over-our
paid-in cash capital being nearly $400,000.

/itle

GuarantyCo

In Its Own Home-54 (ilenarm
M.ELLIOTT HOUSTON
President

Assets Over
34 Million

' Main 117

H
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THE ATTORNEY

for
THE ESTATE

IT is

the established policy of the undersigned
banks that the attorney designating a bank in
a fiduciary capacity, shall act as attorney for
the estate.
UNITED STATEs NATIONAL BANK
AMERICAN NATIONAL BANK
COLORADO NATIONAL

BANK

DENVER NATIONAL BANK
INTERNATIONAL TRUST Co.
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